RESCLUTI ON NUMBER 2-92-011/1

RESCLUTI ON OF THE BOQARD CF COUNTY COW SSI ONERS

CF LEE COUNTY, FLOR DA

VHEREAS, Cypress Lake Associ ates, represent ed by Wwal-Mrt, Inc.,
in reference to Wal-Mart Expansion at Cypress Lake Center, have properly
filed an application to amend Phase | CPD (Resol ution Z-87-196/1); and

VHEREAS, the subject property is located at 7101 Cypress Lake Drive,
described nore particularly as:

LEGAL DESCRI PTI ON In Section 23, Township 45 South, Range 24 East,
Lee County, Florida:

PHASE I

A parcel of land situated in the State of Forida, County of Lee,
Section' 23, Township 45 South, Range 24 East, and further bounded and
described as follows:

Lot 2, Cypress Lake Center, Phase Il, as recorded in Plat Book 39 at
Pages 22 through 24, inclusive, Public Records of said Lee County.

Containing 1.96 acres, nore or |ess.
AND
Parcel A

A tract or parcel of land situated in the State of Florida, County of
Lee, being a part of the Southeast Quarter (SEl/4) of Section 23,
Townshi p 45 South, Range 24 East, and further bounded and descri bed
as follows:

Starting at the Northeast corner of said Southeast Quarter (SEl/4);
THENCE $§89°08'26"W along the centerline of Cypress Lake Drive for
132.00 feet;

THENCE S01°16’00"E along the Wsterly right-of-way line of us 41
(Tamiami Trail . SR 45) 116.00 feet to the Southerly right-of-way
line of Cypress Lake Drive;

THENCE continue S01°16'00"E al ong said Westerly right-of-way line for
580.00 feet to the PONT OF BEG NN NG

THENCE continue S01°16’00"E along said right-of-way line for 183.45
feet;

THENCE S889044'00"w for 157.96 feet;

THENCE S00°51’34"E for 280.00 feet;

THENCE N89°08'26"E for 159.95 feet to the West line of said right-of-
way;

THENCE $01€16'00"E along said right-of-way line for 108.74 feet;
THENCE $89°08’26"W for 1,126.61 feet to the East line of forner Iona
Drai nage D strict Canal "I":

THENCE N00°47720"W along said East line for 733.18 feet;

THENCE NB89°08’26"E for 228.46 feet;

THENCE NO00©51’34"w for 103.00 feet;

THENCE N89°08'26"E for 65.00 feet;

THENCE s00°51'34"E for 65.89 feet;

THENCE N89°08726"E for 364.00 feet;

THENCE s00°51'34"E for 42.00 feet;
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THENCE N89°08’26"E for 195.05 feet;
THENCE S00°51’34"E for 154.98 feet;
THENCE N89°08'26"E for 269.12 feet to the PO NT CF BEG NN NG

Said parcel contains 17.34 acres, nore or |ess.

Said parcel subject to all other easenents, rights-of-way and
restrictions of record.

Bearings are based on the centerline survey of US 41.
AND
Parcel Al

A tract or parcel of land situated in the State of Florida, County of
Lee, being a part of the Southeast Quarter (SEl/4) of Section 23,
Townshi p 45 South, Range 24 East, and further bounded and descri bed
as follows:

Starting at the Northeast corner of said Southeast Quarter (SEl/4);
THENCE S89°08'26"Ww along the centerline of Cypress Lake Drive for
132.00 feet;

THENCE S01°16'00"E along the Wsterly right-of-way line of US 41
(Tamam Trail'-. SR 45) 116.00 feet to the Southerly right-of-way

line of Cypress Lake Drive;

THENCE S89°08’26"W along said Southerly line for 465.00 feet to the
POINT - OF BEG NNING

THENCE continue S89°08'26"W along said right-of-way line for 702.39
feet to the Wst line of the Northeast Quarter (NEl/4) of said South,
east Quarter (SEl/4);

THENCE $00°35'38"E al ong said West |ine for 245.00 feet;

THENCE N89°08'26"E for 51.23 feet to the East line of former Iona
Drai nage D strict Canal "I";

THENCE N00©47'20"w al ong said East line for 89.14 feet;

THENCE N89°08’26"E for 196.08 feet

THENCE N00©51’34"w for 60.00 feet;

THENCE N89°08’26"E for 456.10 feet;

THENCE N00©51’34"w for 95.86 feet to the PO NT OF BEG NN NG

Said parcel contains 1.99 acres, nore or |ess.

Said parcel subject to a Florida Power & Light easenment as recorded
in Oficial Records Book 1520 at Pages 846-847, over and across the
Northerly 6.00 feet.

Said parcel subject to forner |.D.D. Canal "I"™ along the Wsterly
property line.

Said parcel subject to all other easenents, ri ghts-of-way and
restrictions of record.

Bearings are based on the centerline survey of US 41.
AND
Parcel B

A tract or parcel of land situated in the State of Florida, County of
Lee, being a part of the Southeast Quarter (SEl/4) of Section 23,
Township 45 South, Range 24 East, and further bounded and descri bed
as follows:

Starting at the Northeast corner of said Southeast Quarter (SEl/4);
THENCE 889°08’26"W along the centerline of Cypress Lake Drive for
132.00 feet;

THENCE S01°16'00"E along the \esterly right-of-way line of us 41
(Tamam Trail - SR 45) for 116.00 feet to the Southerly right-of-way
line of Cypress Lake Drive;

conti nued. ..
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THENCE $89°08’26"W al ong said Southerly line for 465.00 feet;
THENCE $00°51'34"E for 95.86 feet to the PO NT OF BEG NN NG
THENCE conti nue 800°51’34"E for 134.14 feet;

THENCE N89°08’26"E for 200.00 feet;

THENCE S00°51’34"E for 195.00 feet;

THENCE $89°08’26"W for 195.05 feet;

THENCE N00°5134"W for 42.00 feet;

THENCE 889°08'26"W for 364.00 feet;

THENCE N00©51'34"W for 65.89 feet;

THENCE 889°08'26"W for 65.00 feet;

THENCE S00°951'34"E for 103.00 feet;

THENCE $89°08'26"W for 228.46 feet to the East line of former Iona
Drainage District (1.D.D.) Canal "I":"

THENCE N00®47'20"W al ong said East |ine for 264.25 feet;
THENCE N89°08'26"E for 196.08 feet;

THENCE N0OO0©51'34"Ww for 60.00 feet;

THENCE N89°08’26"E for 456.10 feet to the PO NT OF BEA NN NG

Sai d parcel contains 5.02 acres, nore or |ess.

Said parcel subject to all other easenents, ri ghts-of-way and
restrictions of record.

Bearings are based on the centerline survey of US 41.

AND

Parcel ¥

Atract or parcel of land situated in the State of Florida, County of
Lee, being a part of the Southeast Quarter (SEl1/4) of Section 23,
Townshi p 45 South, Range 24 East, and further bounded and descri bed
as follows:

Starting at the Northeast corner of said Southeast Quarter (SEl/4);
THENCE $89°08’'26"W along the centerline of Cypress Lake Drive for
132.00 feet;

THENCE S00°16’00"E along the Westerly right-of-way line of US 41
(Tamam Trail -~ SR 45) for 116.00 feet to the Southerly right-of -way
line of Cypress Lake Drive;

THENCE conti nue S01°16’00"E al ong said Wsterly right-of-way |line for
763.45 feet to the PONT OF BEG NNING

THENCE continue S01°16’00"E along said Wsterly line for 281.13 feet;
THENCE §89°08’26"W for 159.95 feet;

THENCE NO0©51"34"W for 280.00 feet;

THENCE N88944'00"E for 157.96 feet to the PO NT OF BEG NN NG

Said parcel contains 1.02 acres, nore or |ess.

Said parcel subject to all other easenents, rights-of-way and
restrictions of record.

Bearings are based on the centerline survey of US 41.
Overall parcel described contains 27.33 acres, nore or |ess.
WHEREAS, the applicant has indicated the property's current STRAP nunbers

are: 23- 45-24- 00- 00000. 0010 = Parcel A, 23-45-24-00-00002.0030 - Parcel B,
23-45- 24- 00- 00002. 0060 « Parcel F, 23-45-24-44-00000.0020 - Lot 2; and

VHEREAS, proper authorization has been given to Bean, Witaker, Lutz &
Barnes by Frank J. Cannon, General Partner, Cypress Lake Associates, t he
owner, and Curtis H Barlow  Vice President, Wal-Mrt Stores, the contract
purchaser of the subject parcel, to act as agent to pursue this zoning
appl i cation; and
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VHEREAS, a public hearing was legally and properly advertised and held
before the Lee County Hearing Exanminer, with full consideration of all the
evidence available, and the Lee County Hearing Examiner fully reviewed the
matter in a public hearing held on February 4, 1992, and subsequently
continued to May 29, 1992; and

VWHEREAS, a public hearing was legally and properly advertised and held
before the Lee County Board of County Comi ssioners, and in the legislative
process the Lee County, Board of County Conm ssioners gave full and conplete
consideration to the recomrendations of the staff, the Hearing Exam ner, the
docunent's on file with the county, and the testinony of all interested
per sons.

NOW THEREFORE, BE | T RESOLVED BY THE BOARD OF COUNTY COWM SSI ONERS, t hat
the Board of County Conmm ssioners does hereby APPROVE WTH CONDI TIONS the
request to \f:l_nend Phase | CPD.

The Mast e.r Concept Plan, which deviates from certain Lee County
Standards, is subject to the following conditions:

1.  This developrment shall be in accord with the three-page Master Concept
Plan "\Wl-Mart at Cypress Lake Center" stanped received My 19, 1992,
except as nodified herein.

2. W THDRAWN

3. Phase | CPD, Resolution 2-87-196/1, is anended to permt 250,923 square
feet of retail comrercial use instead of 240,000 square feet and to
approve Deviations (1), (2), (3) and (4) as conditioned.

4. Phase | CPD, Resolution Z-87-196/1, is anended to include the Phase I
CPD Lot 2 in the legal description. By including Lot 2 in Phase | CPD,
all deviations and conditions approved in Resolution Z-87-196/1 shall
apply to Lot 2 except condition #5 of Resolution Z-87-196/1 shall not
apply to Lot 2 (condition #5 « m ni num required open space for commerci al
pl anned devel opment of 30% [ Section 461.C.4.a.] to 20%.

5. Lot 2 shall provide 30% open space. Al new construction on Phase | CPD,
Parcel A (Wal-Mart, including Lot 2) shall conply with the DRI Devel op-
ment O der #7-8384-47 requirenent to preserve 15% of native vegetation
and all applicable open space requirenents of the Devel opment Standards
O di nance.

6. Phase | CPD shall be permtted a maxi mum of 6,500 square feet for restau-
rant and/or bar/cocktail lounge uses. This area reflects existing square
footage wused for restaurants in the Rental Retail Space and would all ow
repl acenent of an existing restaurant use while naintai ning an acceptable ..
level of parking. This restriction shall not apply to any outparcel.

7. The existing fenced-in area behind and part of Scotty's shall not be
roofed, enclosed or expanded.

8.  lnvasive exotics shall be renoved from all open space areas of 'the
Phase | CPD, including Lot 2. These areas shall also be maintained free
from invasive exotic vegetation. For purposes of this provision,
i nvasi ve exotics  shall i nclude Mel al euca species (punk tree, cajeput
tree, paperbark tree), Schinus terebinthifolius (Brazilian pepper,
Florida holly), and Casuarina species (Australian pines). Additionally,
Acacia auriculiforms (earleaf acacia) shall be renoved and maintained
free in all areas designated as "Undi sturbed (pen Space" as shown on the
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10.

11.

12.

13.

14.

15.

16.

17.

"Site and Buffering" plan for Cypress Lake Center, as anended and
approved on August 25, 1989. The renmoval of exotics shall occur within
twel ve nonths of adoption of this Resolution.

Prior to the issuance of the Final Developnment Order for this devel op-
ment , the Master Concept Plan shall clearly indicate that the parking
area on Lot 2 is specifically designated for enpl oyee parking and shall

"be designed for assigned enpl oyee parking on a permanent and conti nui ng

basis for the Wal-Mart store. The devel oper shall provide the D vision
of Zoning witten docunentation that the Wal-Mart enployees have been
directed through store policy that all enployees shall park only in the
designated enployee parking area.

The parking area identified on Lot 2 as indicated on the Master Concept
Plan shall be devoted to the Wal-Mart store and not be utilized to ser-
vice any other expansions of the shopping center that nmay be brought
about through an anendnent to zoning and/or the DRI Devel opnent O der,

Additional inprovenents shall be nmade to the handi cap parking spaces for
Wl -Mart, by painting the entire space blue and providi ng handi cap access
ai sl es. Al so, signage and striping shall be provided for the fire |anes
in front of the Wal-Mart store and all access roads to discourage
obstruction of traffic circulation, illegal parking, and potential safety
hazar ds.

Any theoretical surplus of parking resulting fromthis Resolution shall
not be applicable toward the parking requirements on the Dr. Sparkle

Outparcel 'F’ Phase I1.

The removal of the northernnmost kiosk and the construction of the 42
parking spaces in its place shall occur no Jlater than Decenber 1, 1993,
or within six nonths after the resolution of the litigation between
Cypress  Lake Associates and the "Do- A-Donme" Conpany presently located in
said kiosk, whichever comes first.

As stated in the covenants and restrictions recorded in Oficial Records
Book 1849, Pages 2699 through 2725 in May 1986; with the approval of the
owner of Parcel A the owners of Parcels A and B shall have the right to
designate enployee parking. Staff recommends that the owners of Parcels
'A' and 'B’ provide designated enpl oyee parking as suggested in the above
referenced covenants and restrictions.

Provi de parking modifications to increase the nunber of spaces pursuant
to the "Additional Parking Provided by Arendment” |isted on the "Concept -
ual Parking & Retail Square Footage Plan Only" dated April 24, 1992.
(Also, see attached Exhibit Cto staff report.)

Deviation (1) from Section 461.C.2.a.1 of the Lee County Zoni ng O di nance
which requires all structures and pavenents to be set back from the
devel opnment perineter a distance equal to the width of a m nimum buffer
area (where required) or fifteen (15) feet, Whichever is greater, to
allow all structures and pavenents to be set back a distance of zero (0)
feet from the devel opnent perineter along the common |ot |ine between
Parcel "A", Phase |, and Lot 2, Phase Il of Cypress Lake Center, is
her eby APPROVED subject to the condition that this will apply to Phase |
CPD, Parcel "A" only. Approval of this deviation will pronote continuity
of the traffic circulation internal to the overall project.

Deviation (2) fromLee County Zoning Ordinance 84-18, Section 500.22.F.1
requirement that uses with 10,000 square feet or nore gross floor area
requiring the receipt or distribution by vehicles of materials or ner-
chandise shall have at |east one pernmanent naintained off-street |oading
berth for the first 10,000 square feet, and one additional berth for each
20,000 square feet, or fraction thereof, gross floor area above the first
10,000 square feet, to allow a total of two |oading bays for the \Wal-Mart
store (Parcel "A'), is hereby APPROVED subject to the condition that this
will apply to the Wal-Mart store only. Approval of this deviation would
allow Wal -Mart to maintain their existing |oading bays and woul d avoid
addi tional displacenent of parking spaces.
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18.

19.

20.

21.

22.

Deviation (3) fromLee County Zoni ng O dinance 84-18, Section 500.21.1.2
requirenent that restaurants provide sixteen (16) spaces for each one
thousand (1,000) square feet of total area, to allow six thousand five
hundred (6,500) square feet of restaurant use within CPD Z-87-196/1, to
be calculated at the commercial retail rate already approved in DRI
#7-8384-47 of 4.5/1,000 to allow the existing parking deficit within the
CPD for Phase | to be reduced from 171 to 96. This deviation is hereby

" APPROVED subject to the condition that this will apply to the existing

6,500 square feet of retail space wused for restaurants, presently
including 'Lox Stox & Bagels', 'TCBY’, 'Bari's Pizza' and 'Mss T s'.
Approval of this deviation will act to reduce the parking deficit from
171 spaces to 96 spaces. Wien the additional spaces are constructed as
proposed in the new parking plan, the parking deficit within Phase | CPD
will be corrected with a resulting credit of twenty (20) parking spaces.

Devi ation (4) from DSO Ordinance 82-42, Section C.5.e.4.b requi r enent
that |andscaped islands shall be used to subdivide parking areas into
parking bays of not over 40 spaces per bay and that no nore than 20
spaces occur in an wuninterrupted row, to allowup to a nmaxi num of 28
uninterrupted parking spaces in an aisle on Parcel "a" in front of
Wl - Mart, is hereby APPROVED subject to the condition that this will
apply to Phase |, Parcel "A" only. Approval of this deviation would
allow resurfacing and re-striping of the parking spaces in front of
Val -Mart which will alleviate the existing parking deficit.

Al conditions of Resolution Z-87-196/1 shall remain in full force and
ef f ect except as nodified herein. In the <case of conflict, this
Resolution shall control.

The requested 20,600 square foot expansion to Wal-Mart is subject to com
pliance with the approved totals of retail building area contained in the
Cypress Lake Center DRI Devel opnent Order #7-8384-47, as anended, and all
conditions of the DRI Devel opment Order shall remain in full force and
effect, and are incorporated herein by reference.

Approval of this request shall confirmthe followi ng site data:

a) The existing and approved building square footages as nodified
herein (see Exhibit A);

b) The required nunber of parking spaces and the nunber provided as
nodi fied herein (see Exhibits B and C); and

c) The open space required and provided shall be approved as shown on
the "Site and Buffering” plan for Cypress Lake Center, as amended
and approved August 25, 1989.

Site Plan 92-011 is attached hereto and incorporated herein by reference,

as a reduced copy of the Master Concept Pl an.

The following findings of fact were nmade in conjunction with this

request:

A

That the subject Devel opment of Regional Inpact (DRI) devel opment order
amendment request will not result in any increased use intensity within
the devel opment, and merely re-allocates previously approved devel opnent
ri ghts between conponent parcels within the overall project.

That the proposed anendnment does not affect the project's conpatibility
with existing or planned uses within the approved DR project, and will
not act to create any hazard, nuisance or other detriment to persons or
property within the devel opnent or on property situated adjacent to or in

the near vicinity of the devel opnent.

C That, as an approved, vested DR  development, considerations of Lee Pl an
consi stencies and | ocational standards are not rel evant since the request
presented in this application does not incorporate any use or intensity
i ncreases.
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P

D.  That the deviations are the mninum necessary to advance the purposes of
the devel opnment while providing for the adequate protection of public
interests and for preventing significant adverse inpacts on adjacent or
near vicinity uses.

E That the conditions, together with other applicable regulations, wll act
to provide sufficient safeguards to insulate public interests from any
adverse  inpacts that could reasonably arise from the requested
devel opment amendnent .

F. That the subject requests will have no adverse inpacts on environmentally
sensitive areas or valued natural resources.

G That approval of the subject requests will not result in the inposition
of additional burdens on existing transportation facilities serving the
subject DR developnent, since no additional traffic-generating uses
beyond those al ready approved are proposed.

The foregoing Resolution was adopted by the Lee County Board of County
Commi ssioners upon a nmotion by Commssioner Minning, and seconded by
Comm ssioner Donald Slisher and, upon being put to a vote, the result was as
fol | ows:

John E. Manni ng Aye

Douglas R St. Cerny Aye

Ray Judah Aye
Vicki Lopez-Wlfe Absent
Donal d D. Slisher Aye

DULY PASSED AND ADOPTED this 20th day of July, A D., 1992.

ATTEST: .' . BOARD OF counyry COWM SS|I ONERS
CHARLI E GREEN, CLERK

DepﬁtﬁClerk
JUL 81 1992
CLERK CIRCUIT COURT
BY _(Clases ) B.C.
/
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