















































































































































Case: DCI2024-00023

Exhibit B

RECOMMENDED CONDITIONS AND DEVIATIONS

CONDITIONS

1.

2.

Master Concept Plan and Development Parameters

a.

Master Concept Plan (MCP). Development must be substantially consistent
with the Master Concept Plan revised 06/02/2025, attached as B1.

Approved Development Parameters. Development intensity is limited to a
maximum of 2,840 square feet of commercial floor area. Maximum building
height is 30 feet.

Compliance with Lee Plan and lLand Development Code (LDC).
Development must comply with the Lee Plan and LDC, except where
deviations have been approved herein. Subsequent amendments to
permitted uses, MCP, or conditions will be subject to further development
approvals.

Schedule of Permitted Uses and Property Development Reqgulations

a.

Permitted Uses

Accessory uses and structures
Administrative offices
ATM (Automatic teller machine)
Business Services, Group |
Clothing stores, general
Drugstore, pharmacy
Essential services
Essential service facilities, Group |
Excavation, water retention
Fences, walls
Package store (see Deviation #1)
Parking lot:

Accessory
Pet shop
Signs
Specialty retail shops, Groups |, i

Site Development Regulations

Minimum Lot Size 7,500 square feet
Minimum Lot Width 60 feet
Minimum Lot Depth 100 feet

Exhibit B, Recommended Conditions and Deviations
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Minimum Setbacks, Maximum Building Height and Lot Coverage

Street 25 feet

Side 7.5 feet

Rear 15 feet

Maximum building height 30 feet

Lot coverage 40 percent

Building separation 10 feet unless greater

separation required by
building/fire code

Enhanced Type A Buffer

Development order plans must reflect a Type A Buffer along the north perimeter
including a continuous double staggered hedgerow consistent with the MCP.
Property owner must maintain the double staggered hedgerows to form a 36-inch-
high continuous visual screen within one year following installation.

DEVIATIONS

1.

Package Store Separation. Deviation 1 seeks relief from LDC §34-1263(e), which
requires 500 feet of separation between a package store and existing dwelling
under separate ownership or another establishment primarily engaged in the sale
of alcoholic beverages to allow a minimum separation of 150 feet from the property
line of Sunnyland Mobile Home Park, 291 feet from the residence at 810 San
Carlos Drive, and 100 feet from the bar/cocktail lounge to the north.

Hearing Examiner Recommendation: Deviation approved, subject to Condition 3.

Connection Separation. Deviation 2 seeks relief from LDC §10-285(a), which
requires driveway connection separations of 60 feet on local roads with speed
limits under 45 mph, to allow a minimum connection separation of 49 feet along
Main Street.

Hearing Examiner Recommendation: Deviation approved.

Landscape Standards. Deviation 3 seeks relief from LDC §10-416(b), which
requires building perimeter plantings equal to 10% of the building's gross to allow
no building perimeter plantings.

Hearing Examiner Recommendation: Deviation approved

Minimum Parking Aisle Width. Deviation 4 seeks relief from LDC §34-2016(3),
which requires a one-way parking aisle for parking spaces angled at 45 degrees
with a minimum width of 12 feet, to allow a minimum width of 8.5 feet.

Exhibit B, Recommended Conditions and Deviations
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Hearing Examiner Recommendation: Deviation approved subject to consistency
with the Vehicle Maneuvering Sketch (Exhibit B2).

5, Parking Space Location and Design. Deviation 5 seeks relief from LDC §34-
2015(2)d, which requires parking spaces be provided with sufficient maneuvering
room to allow exiting vehicles to leave the parking lot in a forward motion, to allow
a dumpster enclosure design that requires a garbage truck to back out of the
parking lot onto Main Street.

Hearing Examiner Recommendation: Deviation approved, subject to the following
condition:

Solid waste collection vehicles are the only vehicles permitted to exit the site in a
backward motion.

6. Landscape Standards — Buffering Adjacent Property. Deviation seeks relief from
LDC §10-416(d), which requires a 15-foot Type D buffer between commercial
properties and rights-of-way, to allow no buffer along the east and south
boundaries.

Hearing Examiner Recommendation: Deviation approved

7. Connection Separation. Deviation seeks relief from LDC § 10-285(b), which
requires access roads intersecting another road that also intersects a parallel
arterial road to have an outer separation of at least 100 feet from the edge of
pavement of the arterial, to allow a separation of 53 feet.

Hearing Examiner Recommendation: Deviation approved

Exhibits to Conditions:
B1 Master Concept Plan revised June 2, 2025
B2 Vehicle Maneuvering Sketch

Exhibit B, Recommended Conditions and Deviations
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Exhibit C

EXHIBITS PRESENTED AT HEARING

STAFF EXHIBITS

1.

DCD Staff Report with attachments for DCI: Prepared by Adam Mendez,
Senior Planner, date received April 9, 2025 (multiple pages — 8.5"'x11” & 11"x14”)
[black & white, color]

Affidavit of Publication: For JBRA CPD, DCI2024-00023, for Lee County Hearing
Examiner Public Hearing (1 page — 8.5"x11")

PowerPoint Presentation: Prepared by Lee County Staff for JBRA CPD,
DCI2024-00023 (multiple pages — 8.5"x11”)[color]

Revised Deviation #1: (1 page — 8.5"x11")
Second Hearing Day 48-Hour Notice: Email from Adam Mendez to Maria Perez,

with copies to Patty Kulak, Alexis Crespo, Stephanie Caldwell, and Brienne
Cherry, dated Tuesday, June 10, 2025, 4:50 PM (multiple pages — 8.5"x11")

APPLICANT EXHIBITS

a.

48-Hour Notice: Email from Patty Kulak to Maria Perez, Yury Bykau, Bruce
Strayhorn, Esq., Megan Strayhorn, Esq. Adam Mendez, Alexis Crespo, with copies
to Rebecca Sweigert, Tracy Toussaint, Elizabeth Workman, Audra Ennis, Nicholas
DeFilippo, Abby Henderson, Lee Werst, Lindsay Hickey, Warren Baucom, Mikki
Rozdolski, Anthony Rodriguez, Phil Gillogly, Marcus Evans, and Jennifer
Rodriguez, dated Monday, April 21, 2025, 9:09 PM (multiple pages — 8.5"x11")

Letters of No Objections: (multiple pages — 8.5"x11")

Updated Primary Master Concept Plan Option 1. Prepared by Greensite
Engineering, Inc. (1 page — 8.5"x11" and 11"x17")

Updated Alternate Master Concept Plan Option 2: Prepared by Greensite
Engineering, Inc. (1 page — 8.5"x11” and 11"x17")

PowerPoint Presentation: Prepared by RVI Planning and Landscape Architecture
for JBRA CPD, DCI2024-00023 (multiple pages — 8.5"x11")[color]

Enlarged Master Concept Plan: Prepared by Greensite Engineering, Inc.,
Including both Options (2 pages — 11"x17” and 24”x36")

Résumé: For Patty Kulak (1 page — 8.5"x11")

Exhibit C, Exhibits Presented at Hearing
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7. Continued 48-Hour Notice: Letter from Patty Kulak, with attachments, to Mr.
Adam Mendez, dated June 10, 2025 (multiple pages — 8.5"x11")

OTHER EXHIBITS

Stan Stouder

1. PowerPoint Presentation: (multiple pages — 11"x17")

Exhibit C, Exhibits Presented at Hearing
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Exhibit D
HEARING PARTICIPANTS
County Staff:

1. Adam Mendez
Applicant Representatives:

1. Yury Bykau

2. Stephanie Caldwell

3. Patty Kulak

4. Megan Strayhorn, Esq.
Public Participants:

1. Christy Hennessey

2. Stan Stouder

3. John Zombeck

Exhibit D, Hearing Participants



Case: DCI2024-00023

Exhibit E

INFORMATION

UNAUTHORIZED COMMUNICATIONS

The LDC prohibits: communications with the Hearing Examiner or her staff on the
substance of pending zoning actions. There are limited exceptions for written
communications requested by the Hearing Examiner, or where the Hearing Examiner
seeks advice from a disinterested expert.

HEARING BEFORE LEE COUNTY BOARD OF COUNTY COMMISSIONERS

A.

The Hearing Examiner will provide a copy of this recommendation to the Board of
County Commissioners.

The Board will hold a final hearing to consider the Recommendation and record
made before the Hearing Examiner. The Department of Community Development
will notify hearing participants of the final hearing date. Only Parties and
participants may address the Board at the final hearing. Presentation by
participants are limited to the substance of testimony presented to the Hearing
Examiner, testimony concerning the correctness of Findings of Fact or
Conclusions of Law contained in the Recommendation, or allegations of relevant
new evidence not known or that could not have been reasonably discovered by
the speaker at the time of the Hearing Examiner hearing.

Participants may not submit documents to the Board of County Commissioners
unless they were marked as Exhibits by the Hearing Examiner. Documents must
have the Exhibit number assigned at hearing.

COPIES OF TESTIMONY AND TRANSCRIPTS

A.

Every hearing is recorded. Recordings are public records that become part of the
case file maintained by the Department of Community Development. The case file
and recordings are available for public examination Monday through Friday
between 8:00 a.m. and 4:30 p.m.

A verbatim transcript may also be available for purchase from the court reporting
service.

Exhibit E, Information









18.Bill Finley

19.Marilyn Frederick
20.Charles Gauthier
21.Chauncey Goss
22.Richard Grosso, Esq.
23.John Henshaw
24.Edward Holden
25.Calli Johnson
26.Richard Johnson
27.Linda Laird

28.Tony Lapi
29.Richard Levinson
30.Zachary Liebetreu, Esq.
31.Robert Locker, Ph.D.
32.Lisa Maxwell

33.Eric Milbrandt, Ph.D
34.Mike Miller

35.David Mintz

36.Jerry Murphy, AICP
37.James Patterson, AICP
38. Jeff Pawul, Fire Chief
39.Allie Pecenka
40.Michael Polly
41.Lisa Riordan
42.Drew Roark, PE
43.Thomas Sadlowski
44 Kelly Sloan

45.Holly Smith
46.Richard Sonking

47 .Dana Souza

48.Ken Suarez
49.Gehard Thelen
50.Anthony Thompson
51.Andrea Titus

52.Ray Titus

53.Carroll R. Wetzel
54.Blair Wyatt
55.Michael Whitt, Esq.
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The Lee Plan Economic Element encourages retention and expansion of existing
businesses. The proposed height adjustment protects (1) life and property, (2) the
historic use and character of the Resort, and (3) the County’s tourism industry.

The height differential between existing and proposed structures does not trigger
a finding of incompatibility. Neither the Lee Plan nor the Land Development Code
require the height of adjacent buildings/properties to match. Height variations
between developments and even within a single development is commonplace
throughout the County.

The Hearing Examiner revised wording of conditions/deviations to enhance clarity.

Detailed recommendation follows

Hearing Examiner's Recommendation
Page 2
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OFFICE OF THE HEARING EXAMINER, LEE COUNTY, FLORIDA

HEARING EXAMINER RECOMMENDATION

REZONING: DCI2023-00051
Regarding: SOUTH SEAS ISLAND ROAD MPD
Location: 2800-5640 South Seas Plantation Road &

1057-1900 South Seas Plantation Road
Captiva Planning Community
(District 1)

Hearing Date: February 14, 2025

Additional Hearing

Dates: February 20, 2025, February 21, 2025,
February 26, 2025, February 28, 2025,
March 20, 2025, March 21, 2025,
April 8, 2025, April 18, 2025

R Request
Rezone 120.5+ acres from Residential Multiple Family (RM-2), Two Family
Conservation (TFC-2), and Marine Commercial (CM) to Mixed Use Planned

Development (MPD) to allow up to 193 multi family dwelling or timeshare units and
435 hotel/motel rooms with common infrastructure and resort amenities.

The legal description is set forth in Exhibit A.

1. Hearing Examiner Recommendation

Approve, subject to conditions and deviations in Exhibit B.
I, Discussion

The Hearing Examiner serves in an advisory capacity to the Board of County
Commissioners (Board) on applications to rezone property to the planned
development zoning district.! In furtherance of this duty, the Hearing Examiner
accepted testimony and evidence on an application to rezone 120.5 acres within
the 304 acre South Seas Island Resort.

1 LDC §34-145(d)(4) a.
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In preparing a recommendation to the Board, the Hearing Examiner must apply
the Lee County Comprehensive Plan (Lee Plan), Land Development Code (LDC),
and other County regulations to the testimony and evidence presented at hearing.
The record must contain substantial competent evidence to support the
recommendation.

Discussion supporting the Hearing Examiner’'s recommendation of approval with
conditions follows below.

Request

The request seeks to rezone 120.5 acres to the Mixed Use Planned Development
district to allow up to 193 multi-family dwelling units, 435 hotel rooms, and resort
amenities.

The Master Concept Plan (MCP) depicts development mainly concentrated in two
locations at opposite ends of the property.? A small tract located midway between
the two development tracts accommodates Resort utilities, including a wireless
communication facility. The remainder of the site consists open space and
preservation areas.’

Applicant seeks 21 deviations from the LDC.

Building heights are limited to 45 feet# Building heights will be measured in
accordance with LDC exceptions to standard height limitations in Coastal Building
Zones.® There is an existing telecommunications tower 170 feet in height on the
utilities tract.®

Staff recommended approval with conditions.

2 MCP dated February 11, 2025.

3 The MCP proposes two hotel tracts on five acres, three multi-family/timeshare tracts on 20.4 acres, and
41.5 acres of preservation. The remaining 54 acres will be devoted to infrastructure and amenities designed
to serve residents and hotel guests.

4 Building and structure heights are subject to Condition 9, acknowledging adopted changes to the code in
V Zones and Coastal A Zones. There are exceptions for structural/ornamental elements. In addition,
building/structures on amenity and resort recreation tracts are limited to 35 feet. Recreational structures on
those tracts, including slides and similar structures, are permitted up to 45 feet in height.

51.DC §34-2172(a). Area below the elevation of the Category 1 storm surge line as established by a Sea,
Lake, and Overland Surges from Hurricanes computerized storm surge model(SLOSH). The LDC permits
buildings in Coastal Building Zones to increase the height of the lowest minimum habitable floor by up to
four feet, exceeding applicable height limitations proportionally without need for a deviation/variance. Lee
Plan Goals 59, 72, 101, Objectives 72.2, 101.3, Policies 72.2.4,101.1.1.

6 See Condition 13. The LDC permits a monopole telecommunications tower on the resort up to 170 feet.
LDC §33-1627(b).

Hearing Examiner Recommendation
Page 2
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Development History

South Seas Island Resort lies north of Captiva Drive and is bounded by the Gulf
of Mexico, Red Fish Pass, and Pine Island Sound.” Property within the Resort
consists of a variety of conventional zoning districts.®

The zoning history of South Seas dates back to the early 1970’s. The Resort has
been comprised of hotel, residential, and commercial land uses since that time.
Commercial uses included restaurants/cafes, marinas, and conference facilities.

An Administrative Interpretation issued in 2002 summarized the development
approvals applicable to the 304 acre Resort as of July 2002.° The Administrative
Interpretation acknowledged the right to develop up to 272 dwelling units on the
acreage subject to the MPD zoning application.'®

The ADD summarizes the current development program absent an amendment
through the public hearing process. The ADD does not prohibit future zoning
actions; rather, it serves as the basis for evaluating the impact of changes to the
development parameters summarized therein.!

The ADD treats the Resort similar to a PUD, referencing LDC §34-1038.12 This
code provision identifies modifications that may be made administratively and
requires “other” changes/amendments to be approved by the Board after public

hearing.'?

7 LDC Appendix I, Map 18.

8 Property within the resort is zoned Residential Muitiple-Family (RM-2), Two-Family Conservation (TFC-2)
and Marine Commercial (CM).

9 “Whereas, the Board of County Commissioners of Lee County has requested the Director of the
Department of Community Development (hereinafter “Director”) and the County Attorney to summarize and
clarify the current status of development of a project known as South Seas Resort...” Administrative
Interpretation 2002-00098. Twenty-ninth recital. Emphasis supplied. The summary provided in the
Administrative Interpretation included the property in the MPD zoning application as well as the remaining
184 acres within the resort. Hereinafter, the Administrative Interpretation will be referenced as "ADD.”

10 Staff Report. Harborview - 107 Hotel Rooms, 140 dwelling units (employee housing), 25 dwelling units
(Harborview Villas).

" Administrative Interpretation 2002-00098. Thirtieth recital: “Whereas the purpose of this administrative
interpretation is to summarize and clarify all prior approvals into one comprehensive document detailing
what development currently exists, clarify what additional development may be permitted, and provide for
a reasonable method for the county to review requests for future development approvals to modify or
change the master development plan adopted by resolution Z-73-202. The ability to modify development
approvals summarized in the Administrative Interpretation is further supported by the Property Rights
Element of the Lee Plan that recognizes the right to maintain, develop and improve property subject to state
and local laws. Lee Plan Chapter Xl paragraph 2.

2 Administrative Interpretation 2002-00098, Paragraph 8.

3 LDC §34-1038. The Department of Community Development approved several amendments to the ADD
between 2003 and 2014, none of which changed the density or intensity summarized in the 2002 document.

Hearing Examiner Recommendation
Page 3
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The ADD anticipates future applications to “modify or change” the project.’* If
approved, the MPD will increase hotel intensity and reduce residential density on
the property. The MPD terminates public use of the marina and commercial
uses/amenities within the Resort."s

The Hearing Examiner's focus is on the delta between impacts generated by
existing approvals and those anticipated from the requested MPD.16

Lee Plan

The Lee Plan regulates land development activity throughout the County.'” The
Plan’s Future Land Use Map divides the County into future urban, nonurban, and
environmentally sensitive areas.

The Board changed the future land use designation of Captiva Island from Urban
Community to Outlying Suburban to encourage low density residential
development. This action acknowledged the island’s location at the periphery of
urban areas and vulnerability to storms.8

The Future Land Use Map designates the 120.5 acre property as Outlying
Suburban and Wetlands.’ The property also lies within a Water Dependent
Overlay.?% Standard densities in Outlying Suburban areas range from one to three
dwelling units per acre.?’ The Lee Plan authorizes residential and commercial
land uses in the Outlying Suburban category.

The request seeks to amend development parameters via the public hearing process. The ADD also states:
“Except as otherwise noted herein, the applicable standards of the Lee County Land Development Code
shall apply within the [resort].” Administrative Interpretation 2002-00098, paragraph 4j.

14 ADD references to "future development” do not bar the current request. References to future development
pertain to as yet unrealized development potential under then existing approvals. Interpreting the references
to “future development” as a bar to changes via the public hearing process renders operative provisions of
the ADD meaningless, contrary to the rules of statutory construction. See Administrative Interpretation
2002-00098 paragraphs 4j, 8, and the sixteenth recital. It is noteworthy the sixteenth recital is directly under
the heading “South Seas Resort Master Development Plan (SSRMDP) Amendment Procedure.” The recital
anticipates future requests to “modify or change” the project, as the resort “evolves under current and
evolving zoning regulations.” Emphasis supplied.

5 The commercial marina will be converted to a private docking facility serving resort residents and guests.
6 Hearing Examiner analysis is limited to review criteria in LDC §34-145.

7 LDC §34-491.

8 Lee Plan Policy 5.1.2. This long standing policy has been in place since adoption of the Plan. The policy
requires density and design to be adjusted where property is subject to flood, storm, or hurricane hazards,
etc. See Lee Plan Goal 59. The Board reclassified the property from Urban Community to Outlying
Suburban in response to these Lee Plan directives.

9 L ee Plan Map 1-A

20 \Water Dependent Overlay Zones are designated shoreline areas where priority is given to water
dependent land uses. LDC §34-1862(a).

21 The Lee Plan prohibits bonus density in Outlying Suburban areas.

Hearing Examiner Recommendation
Page 4
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Wetlands may develop with very low-density residential uses and recreation uses
that do not impair the ecological function of wetlands.?? The requested MPD
proposes no wetland impacts.?®

Captiva Island is subject to a community plan adopted by the Board in 2003.24 The
Lee Plan Glossary defines community plans as goals with long term community
objectives and policies that complement and remain consistent with the County’s
overall goals, objectives, and policies.?®

Community plans are “Jong term objectives and policies that are not requlatory in
nature.”?® Community plans must be coordinated with county wide and regional
plans on population accommodation, transportation, employment, economic
development, and infrastructure.?” The LDC implements regulatory elements of a
community plan.?8

The Captiva Community Plan is no impediment to the MPD. Goal 23 aspires to
protect natural resources, dark skies, and histories.?® Four objectives guide
development on the island:3°

Objective 23.1: Protect Natural Resources. Encourages protection and
enhancement of wetland habitats, water quality, native upland habitats, and
beaches. The MPD preserves all onsite wetlands.?' Planned restoration
work will improve damage from recent hurricanes.3? Enhancements to the
stormwater management system will improve water quality. Restoration of
impacted dunes and vegetation will improve damaged natural resources.33

22 ] ee Plan Policy 1.5.1; Wetlands must be consistent with Lee Plan Goal 124.

2 Development will occur in previously disturbed areas. Testimony of Cathy Olsen, April 8, 2025.

2 Lee County Ordinance 03-01 (Captiva Island Community Plan Ordinance), subsequently amended by
Ordinances 18-04 (Captiva Community Plan Ordinance),18-18 (Community Planning Administrative
Update Ordinance), and 23-33 (Building Height and Resiliency Ordinance).

25 L ee Plan Glossary.

26 L ee Plan Policy 17.1.3.(emphasis supplied)

27 Lee Plan Policy 17.1.1.

28 Id. The purpose of LDC community planning regulations is to adopt standards necessary to achieve
community plan goals, objectives, and policies. LDC §33-1.

2 Goal 23 states protection of the barrier island community will be achieved by environmental protection
and land use regulations that preserve shoreline and natural habitats, enhance water quality, supports
native vegetation, maintains the mangrove fringe, limits noise, light, water, and air pollution. The MPD must
install special turtle glass on all windows, limiting light pollution. See Testimony of Cathy Olsen, April 8,
2025.

30 The community plan addresses Protection of Natural Resources, Community Resources, native
vegetation, tree canopy, and public participation.

31 Lee Plan Policy 101.1.2.

32 | ee Plan Policy 123.1.5.

33 |d. Compare L.ee Plan Objective 101.5, and Policies 19.4.4, 26.3.1.
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Case: DCI2023-00051

Further, the development plan preserves scenic, recreational, and natural
resources of the island.3*

Objective 23.2: Protect Community Resources. Encourages long term
protection and enhancement of community facilities, land use patterns,
unique neighborhood-style commercial activities, infrastructure capacity,
and historically significant features. The MPD ensures continued operation
of the South Seas Resort, a significant feature of Captiva for the past four
decades.3®

The land use pattern on Captiva includes hotels, single family residences,
multifamily/time share units, and commercial businesses. The MPD
continues this pattern while preserving the viability of the Resort. The MPD
maintains the historic character of a mixed use development with low
residential density.3® The Lee Plan favors mixed use development.?’
Moreover, mixed use development is specifically encouraged on Captiva
Island.38

Objective 23.3: Native Vegetation and Tree Canopy. Encourages
enforcement of ordinances to preserve/enhance existing native vegetation
and tree canopy on the Island. The MPD request includes restoration of
vegetation damaged by storms. Restoration will be a considerable
undertaking following extensive damage to the dune system and the Resort
from past storms.3°

Objective 23.4: Public Participation. Encourages public participation during
rezoning processes.*? South Seas Island Resort is exempt from the
community meeting requirements of the Captiva Planning Community.*!
Yet, Applicant scheduled two community outreach meetings on the

34 The MPD also furthers Economic Development objectives of the Plan by restoring natural resources
and increasing tourism and employment opportunities. Lee Plan Goals 124, 158, 159, 161, Objectives
158.2, 161.1, Policies 1.1.6, 1.5.1, 101.1.2, 161.1.3, 161.1.5.

35 |ee Plan Policy 23.2.4 calls out the resort as a separate component of the historic development pattern
of the island. The proposed plan of development rehabilitates the storm damaged resort to economic
viability. See Lee Plan defines rehabilitation as the process of returning property to a state of utility through
repair or alteration, which makes possible an efficient contemporary use while preserving those portions or
features of the property which are significant to its historical, architectural, and cultural value.

3 Mixed Use Planned Developments must include at least two land uses. LDC §34-940. Residential land
uses must include 50 or more dwelling units. Commercial land uses must include at least 30,000 sq. feet
of commercial development. The request meets/exceeds both thresholds.

37 Lee Plan Goals 11, 23.

38 Lee Plan Goal 23, Policy 23.2.1.

3% Lee Plan Objective 101.5, Policies 101.1.2, 101.5.1. Testimony of Greg Spencer, Transcript April 18,
2025, and Spencer PowerPoint presentation Applicant Exhibit 34.

40 Lee Plan Objective 23.4,

411LDC §33-1611(e), South Seas Island Resort is not subject to meeting requirements of LDC §33-1612(b).
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Case: DCI2023-00051

property.4? In addition, Applicant hosted several video call meetings with
Resort property owners following Hurricane lan, continuing to the present.
Record testimony confirms these video calls included Applicant’s ongoing
redevelopment efforts, the pending zoning application, and responses to
guestions.*?

The Captiva Community Plan describes the island’s historic development pattern
as low density residential dwellings, minor commercial uses, and the South Seas
Island Resort. The Resort is specifically identified as part of the island’s historic
development pattern.

South Seas has included hotel, residential, and commercial uses since inception.
The MPD request does not infroduce new land uses to the Resort or the island.

Density

Land uses proposed in the MPD are consistent with the density limitations of the
Lee Plan.

The LDC imposes density limitations on hotels not registered with the Department
of Revenue and that do not pay tourist tax.#¢ The LDC also imposes density
equivalents to hotels on conventionally zoned property.

In contrast, density equivalents are inapplicable to hotels generally, and planned
development zoning districts in particular.*® Accordingly, hotel units proposed in
the MPD are not subject to density calculations.4®

42 Community outreach meetings held on April 25, 2024, and November 7, 2024. Meeting notices sent to
property owners within South Seas Island Resort and within 500 feet of the MPD boundary. Testimony of
Alexis Crespo, AICP Transcript April 18, 2025, and Applicant Hearing Exhibit 36.

43 Testimony of Bob Walter, former Managing Director of South Seas, currently the owners’ representative
of the 120.5 acres subject to this MPD application. Transcript April 8, 2025, pages 250-253. Also, Applicant
Exhibit 14.

44 | DC §34-1801 applies density calculations to hotels not registered with the Department of Revenue or
that do not pay tourist tax.

45 The request rezones conventionally zoned property to the planned development zoning district. LDC
Division 19 addresses hotel rental units: size of room translates to a fraction of dwelling in conventional
zoning districts. LDC §34-1802(4)(b). When a hotel includes more than 200 rental units or exceeds the
equivalency factors applicable in conventional zoning districts, the project must be developed as a planned
development. Which is the request here. The equivalency factors of LDC §34-1802(4) do not apply to the
MPD because it is not a conventional zoning district. LDC §34-1802(4)(d): hotels approved by planned
development are not subject to density requirements, provided all other aspects of the development are
found to be compatible with the surrounding area and otherwise consistent with the Lee Plan. (Namely
height, traffic, intensity of use, etc.)

46 Lee Plan defines density as: “The number of “residential dwelling or housing” units per gross acre
(du/acre)...” Lee Plan Glossary (emphasis supplied). The LDC defines density in the context of residential
land uses. See Density defined in Ch 10 LDC: Density means an existing or projected relationship between
numbers of “dwelling units” and land area. Also defined in LDC § 34-2: Density means an existing or
projected relations between numbers of “dwelling or housing” units and land area. LDC Division 12. Density.
LDC §34-1491: The provisions of this subdivision apply to residential development. The term “residential”
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Case:; DCI2023-00051

Development in Coastal Area

Land uses in coastal areas are subject to policies in the Lee Plan Conservation &
Coastal Management Element#” The Element directs the County to protect
human life and development from the impacts of coastal flooding.*®

The property lies within a Coastal High Hazard Area and a Coastal Building Zone .9
The Plan restricts development in Coastal High Hazard Areas to uplands.5°
Development will be subject to requlations designed to reduce vulnerability from
natural disasters such as hurricanes and flooding.®"

Following the devastation of recent hurricanes, the Board took legislative action to
permit building height regulations to account for barrier island conditions.5? The
Board amended the LDC to increase building heights in Coastal Building Zones to
protect life and property from storm surge.®® The amendments raise the lowest
habitable floor by a maximum of four feet and permit proportionate exceedance of
LDC height limitations without a deviation or variance.®* The standard is intended
to reduce vulnerability to natural hazards and support existing businesses.®®

does not include hotel/motel density calculations. The LDC explicitly states hotels/motels approved as
planned developments are not subject to density requirements. LDC §34-1802(4)(b). And while residential
uses include time share units, notably, hotels are classified as “non-residential” use in the county’s parking
regulations. See Table 34-2020(b).

47 Lee Plan Objective 2.6. See Goals 59, 72, 101, Objective 101.3, Policy 101.1.1.

48 | ee Plan Goal 101.

49 Coastal High Hazard Areas are areas below the elevation of the category 1 storm surge line established
by a Sea, Lake, and Overland Surges from Hurricanes (SLOSH) computerized storm surge model and
delineated by Lee Plan Map 5-A. Lee Plan Glossary. See §§163.3177(6)(a)10,c(VI1), and 163.3178(2)(h),
F.S. The property is within Storm Surge/Tide area and Evacuation Zone A. Staff 48 Hour Submittal.

50 Lee Plan Policy 101.3.2. There is a limited exception for public facilities inapplicable to the request.

51 | ee Plan Goals 59, 72, Objective 72.2; LDC §2-481 et seq. The Lee Plan Goal 101 describes Coastal
Flooding as including high tide events, storm surge, and impacts of sea level rise. FEMA regulations require
a minimum finished floor elevation to be one foot above base flood.

52 Lee County Ordinance 23-33 adopted December 6, 2023. The amendment to height regulations
evidenced a legislative intent to protect life and property from storm damage.

53 The action protects residents, visitors, and property from the physical and economic effects of hurricanes
and tropical storms.

541 DC §34-2171(b) (Lee County Ordinance 23-22 adopted September 5, 2023).

55 | ee Plan Policy 72.2.1. The FEMA website describes floodplain management as community based efforts
to reduce the risk of flooding, resulting in a more resilient community. See FEMA.GOV/floodplain-
management. Lee Plan Policy 159.1.4: Directs the county to maintain land development regulations to
support growth of existing businesses. Cf. Lee Plan Policy 92.1.2 (Directs the County to design new public
facilities and infrastructure to address high tide events, storm surge, flash floods, stormwater runoff, and
related impacts of sea level rise.) See also testimony of Noah Valenstein, Esq. Former Chief Resiliency
Officer, Secretary of Florida Department of Environmental Protection. Transcript April 8, 2025.
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Case: DCI2023-00051

Hurricane Preparedness

South Seas Island Resort has a history of ensuring the safety and welfare of Resort
residents and guests. Record testimony noted Applicant funded a vulnerability
assessment of Captiva Island, paving the way for resilience grant funding
benefitting the entire island.%®

The Resort Manager explained established protocols to disseminate information
on storm threats, hurricane evacuation, and sheltering to residents and guests.®’
The information is shared with all property owner associations in South Seas.58
National Hurricane Center Warning tools inform the public well in advance of
landfalling storms, allowing sufficient time to implement evacuation protocols.®®

Post storm, the Resort serves as a staging area for debris removal from the
island.®0

Mitigation. The MPD will mitigate hurricane sheltering and evacuation impacts
consistent with County regulations.8' Property within the 120.5 acre MPD will be
subject to the Lee County All Hazards Protection District assessments each year.5?
Permitting must comply with LDC hurricane impact mitigation regulations %3

Evacuation of Resort. The Hurricane Evacuation Analysis prepared by Applicant’s
expert concludes the MPD meets or exceeds hurricane evacuation and shelter
mitigation standards.®* Applicant’s expert identified each erroneous assumption in

56 Testimony of Noah Valenstein, Esq. April 8, 2025.

57 Lee Plan Policy 101.3.4. Testimony of Shawn Farrell, Transcript April 8, 2025. Applicant Exhibit 4 is a
copy of the South Seas Emergency Preparedness Plan. The Emergency Preparedness Plan includes a
Hurricane Action Plan outlining the progression of hurricane advisories within the resort, activation
protocols, emergency contacts, communication tools, including hotlines, and guest notification.

58 Farrell testified information is shared with all associations in the resort, even those outside the boundaries
of the proposed 120.5 acre MPD.

5 Testimony of Daniel Trescott. Transcript April 8, 2025. Mr. Trescott explained implementation of
technology designed to provide notice to the public, including early warnings, cone data, and emergency
alerts.

80 Testimony of Shawn Farrell Transcript February 20, 2025.

61 Lee Plan Goal 73, Policies 73.2.2, 101.3.5, LDC §2-481 et seq.

62 Funds from the All Hazards Protection District can be used for emergency preparedness initiatives for
natural and man-made disasters. Lee Plan Policies 72.1.6, 73.2.2.

83 | DC §§2-481 through 2-486. Imposes mitigation for shelter and evacuation impacts.

84 Applicant Exhibit a: 48-Hour letter dated February 12, 2025, from Alexis Crespo, AICP, RVi Planning +
Landscape Architecture. Hurricane Evacuation Analysis prepared by Trescott Planning Solutions, dated
January 20, 2025, included within the 48 Hour submittal. The analysis employs a conservative estimate of
100% occupancy despite published data reporting less than 100% occupancy during hurricane season.
See also Testimony of Daniel Trescott Transcript February 20, 2025. Note, the proposed 193 dwelling units
do not create additional impacts to hurricane evacuation times because the units were previously approved
and are therefore already included in the existing unit count of the Florida Statewide Regional Evacuation
Study Program. Lee Plan Goals 23, 72, 73, 101, Objectives 23.1, 72.2, 73.1,101.3 and Policies 23.1.4,
23.2.3,72.1.6, and 101.3.5.
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Case: DCI2023-00051

public testimony alleging the MPD will negatively impact evacuation of the
islands.%

The Resort Manager also recounted long standing procedures to evacuate
residents, guests, and employees from the Resort.?® Established procedures
suspend new arrivals at least 48 hours or more before landfall.®” The procedures
resulted in zero occupancy 48 hours prior to landfall of Hurricanes Irma and lan.%®

The Lee County Transportation Director explained the responsibility for regional
hurricane mitigation falls to Lee County DOT and the State.?® The Lee Plan assigns
the duty of improving hurricane evacuation to DOT rather than to developers.”®
Regional mitigation is the responsibility of Lee County DOT and the State of
Florida. Developers are responsible for mitigating site related traffic impacts.

The DOT Director testified the County exceeded directives to improve hurricane
evacuation times. County improvements to evacuation routes County-wide has
decreased evacuation times. DOT deployed several strategies to increase
capacity on hurricane evacuation routes by: (1) limiting access, (2) improving
roadways,”! and (3) replacing bridges at Blind Pass and the Causeway.”? In all,
the County has expended nearly 930 million dollars on hurricane evacuation
routes.”

85 Applicant Exhibit a, supra, and also Daniel Trescott testimony, Transcript April 8, 2025. Trescott's
Hurricane Evacuation Analysis included in Applicant's Exhibit a 48-Hour letter notes public witnesses did
not rely on the most accurate and best available data to calculate evacuation clearance times. The Florida
Statewide Regional Evacuation Study Program 2021 Update for the Southwest Florida Region contains the
data necessary to properly assess impacts of development on evacuation times. This is the source
document relied upon by Applicant's expert in his report. Public witnesses relied upon a Hurricane
Evacuation Analysis (referred to as CCAHEA) that contains errors contributing to overestimation of
evacuating vehicles.

86 This information is covered in detail in Applicant Exhibit 4: South Seas Emergency Preparedness Plan.
57 Testimony of Daniel Trescott, Transcript April 8, 2025.

58 Testimony of Daniel Trescott and Shawn Farrell, Transcript April 8, 2025. Mr. Trescott testified that in the
case of Hurricane lan, South Seas’ evacuation protocol predated the City of Sanibel's order to evacuate.
By the time Sanibel residents were ordered to evacuate, residents and guests of the resort were already
evacuated from the island. Resort guests did not contribute to the stream of evacuating traffic from the
islands. Mr. Farrell and Daniel Trescott testified to the documentation of procedures implemented prior to
Hurricanes Irma and lan.

69 Testimony of Rob Price, P.E., Director, Lee County Department of Transportation, Transcript April 18,
2025. Daniel Trescott reiterated efforts to comply with Lee Plan directive to reduce vulnerability to threats
of natural hazards Trescott testified to the following specific measures: requiring construction of
wind-resistant buildings at higher flood elevations, improving clearance times by increasing available
shelters, improving evacuation routes, increasing public awareness and citizen participation. Trescott
testimony Transcript, April 8, 2025.

0 L ee Plan Objective 73.1, Policy 73.1.2.

" Road improvements benefiting evacuation of Sanibel and Captiva include multiple capacity enhancing
improvements to sections of Summerlin Road and optimized signal timing to aid hurricane evacuation on
critical evacuation routes.

72 Blind Pass bridge replaced in 1990. Sanibel Causeway Bridge replacement in 2007. Notably, the
replacement of the drawbridge with a high fixed span bridge. Testimony Rob Price, P.E. April 18, 2025.

3 Rob Price, PE, Transcript April 8, 2025.
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Case: DCI2023-00051

The County restricts causeway access to residents and essential emergency
personnel 40 hours prior to storm landfall.” Government officials may permit
intermittent one-way causeway access, allowing evacuees to use all lanes to exit
the islands 27 hours prior to landfall.”> The DOT Director noted over 1,200 vehicles
can pass through the four way stop on Sanibel.”®

Based on available data incorporating MPD traffic, the DOT Director and Mr.
Trescott concluded island residents/quests will have adequate time to evacuate in
advance of an impending storm.””

Economic Element

The Lee Plan Economic Element encourages expansion of the County’s economic
base.”® The Plan also supports retention and expansion of existing businesses.”
Land development creates jobs, increases property values, generates tax
revenue, and contributes to economic growth. The MPD contributes to a positive
business climate and creates additional employment opportunities.®? Proposed
hotel uses support business and leisure tourism, further strengthening the
County’s economy.8"

Character of Area

Captiva Island features estate homes, hotels, bed and breakfasts, and
condominiums, many of which are vacation rentals.8?2 The 304 acre Resort

7 Testimony of Daniel Trescott, Transcript April 8, 2025.

s Expert testimony from Daniel Trescott explained public testimony asserting extended evacuation time
frames were not founded on the best available data. Applicant's expert relied on clearance time calculations
established in the Statewide Regional Evacuation Study Program 2021 Update for Southwest Florida
Region. Trescott went on to explain the witness’s testimony contained four errors resulting in an
overestimation of evacuating vehicles.

76 Employing manual traffic control. Testimony of Rob Price, P.E., Transcript April 18, 2025. Mr. Price also
testified the County works with FDOT to identify hurricane evacuation roadway capacity improvement to
maintain evacuation clearance times. He testified to multiple strategies deployed by DOT related to
improved hurricane evacuation conditions.

7 In addition, County DOT concurred with findings in Applicant's transportation analysis that (1) the
requested MPD reduces vehicular trips generated by the resort from ADD approvals and (2) roads will
operate within adopted levels of service. Staff Report Attachment M: Lee County Department of
Transportation Memo from Lili Wu dated January 10, 2025. Staff concluded based on forecasted trip
generation rates, the MPD will not detrimentally impact the surrounding roadway network at buildout (2028).
See Testimony of Ted Treesh, February 14, 2025., referencing updated transportation analysis dated
January 30, 2025, using County’s concurrency data from 2024. See Applicant Exhibit a: 48 hour memo.
8 Lee Plan Goals 158, 161, Objective 158.2.

® The Lee Plan also recognizes the right to rebuild and expand existing businesses. Lee Plan Goal 159,
Objectives 159.2, 161.1, Policy 158.1.1, cf. 6.1.11, 158.1, 8.1, 29.6.4, 30.5.3, 31.3.2, 128.1.1, 128.1.2,
128.2.1.

80 | ee Plan Goal 158 Objective 158.3.

81 Lee Plan Goal 161, Objectives 161.1, 161.3, Policies 135.1.9, 161.1.1, 161.3.1, Vision Statement —
fourth bullet.

82 Testimony of Alexis Crespo, Shawn Farrell, Daniel Trescott.
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occupies approximately one third of the island’s land area. The island’s primary
commercial node lies south of the Resort entrance.83

The “character” of a place are the qualities that make the place unique. South
Seas is a Resort where residents and guests have enjoyed beaches, boating,
restaurants, and other amenities for decades. The defining elements of South
Seas include natural and built features. Specifically, beaches, navigable water
bodies, temperate climate, vegetation, dwellings, hotels, and amenities. The
defining elements of the Resort are not altered by the proposed MPD.

The Captiva Community Plan’s description of historic development pattern does
not address building height.8* Instead, the Community Plan requires the County to
“maintain building height regulations that account for barrier island conditions for
measuring height of buildings and structures.”®®

Ameliorating storm risk motivated the Board to adjust height measurements in
flood prone areas.’® Without modifications to protect against future storms, the
historic_character of the barrier islands will cease to exist.®” The adopted
adjustments to height protects (1) life and property, (2) the historic use and
character of the Resort, and (3) the County’s tourism industry.

Applicants will incorporate these measures into building design.®® Elevating
structures consistent with code reduces the likelihood of damage from wave action

83 Andy Rosse Lane.

84 L ee Plan Policy 23.2.4.

8 |ee Plan Policy 23.2.3 (Emphasis supplied). See Goals 72, 101, Objectives 72.2, 101.3, Policies 72.2.4,
101.1.1.

8 | ee County Ordinance 23-22, Whereas Clauses three and four: “Goal 72 of the Lee Plan is to ‘establish
objectives and policies to help prevent and mitigate threats from natural disasters by reducing their potential
impact on future development and responding efficiently to disasters and hazards after the fact,” and
“Objective 72.2 of the Lee Plan is to ‘Maintain land development regulations that reduce the vulnerability of
development from the threats of natural and man-made hazards’.” (Emphasis supplied) Amendments to
the code protects property from repeated storm related loss. See Lee Plan Goals 59, 72, 101, Objectives
72.2, 101.3, Policies 72.2.4, 101.1.1, 135.3.8. See also testimony of Noah Valenstein, Esq. April 8, 2025,
87 Property owners would find it impossible to replace/upgrade storm damaged structures, potentially
leading to blight. The Lee Plan directs the County to coordinate efforts to replace damaged housing after
hurricanes. Lee Plan Policy 135.3.8. The Lee Plan also recognizes the right to rebuild/expand existing
businesses. Lee Plan Goal 159, Objectives 159.2, 161.1, Policy 158.1.1, c¢f. 6.1.11, 158.1, 8.1, 29.6.4,
30.5.3,31.3.2, 128.1.1, 128.1.2, 128.2.1.

8 Developer has planned measures to protect the property from storm risk. These measures include
installation of flood panels and barriers, elevation of structures, reinforcement of the revetment along the
shoreline at the north end of the island, and dune restoration. Flood panels will protect the (1) chemical,
generator, and equipment room at the Slide Pool Tower, (2) irrigation pump room at the central
maintenance facility, (3) restrooms at Captiva Landing, and 4) Beach House Restaurant. Flood barriers will
protect the perimeter of the Bayview Pool/Tarpon Bar, the Conference Center, and Guard House. Elevated
generators will protect power source during post storm outages. Applicant Exhibit 34 (Spencer PowerPoint)
and Testimony of Noah Valenstein, Elizabeth Fountain, P.E., Transcript April 8, 2025, and testimony of
Greg Spencer, Transcript April 18, 2025. Lee Plan Goals 4, 23, 59, 101, Objective 101.3, Policies 23.1.4,
61.3.13, 101.1.1
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and storm surge and reduces potential damage to nearby structures from floating
debris.8

The potential difference in height between existing and proposed structures does
not trigger a finding of incompatibility. Neither the Lee Plan nor the Land
Development Code require heights of adjacent buildings/properties to match.
Height variations between developments and even within a single development is
commonplace throughout the County.

Compatibility

The County evaluates compatibility during the zoning process.®® Compatibility
exists when land uses can exist in proximity and no one use unduly negatively
impacts another.®’ Appropriate intensity is determined on a case-by-case basis in
accordance with uses permitted by the Lee Plan and the nature of surrounding
land uses.%?

Planned development zoning is a useful tool when integrating new development
with surrounding land uses because it offers flexibility in site design to address
potential incompatibilities with neighboring development.®® Planned developments
must be consistent with the Lee Plan.%

Sanibel and Captiva are vital to the County’s tourism industry. Residential and
hotel uses have operated within South Seas and on the islands for many years.%®
Property south of the Resort includes commercial, civic, and residential uses in
proximity to one another. This development pattern characterizes much of Captiva
Drive from the bend at Jensen’s on the Gulf to the Resort entrance.

The Lee Plan encourages compact and contiguous development patterns in areas
with services and infrastructure to support development.®® The proposed MPD
constitutes infill development consistent with existing development patterns on the
island.®’

8 Testimony of Elizabeth Fountain, Christopher Wright, PE.

90 1.DC §34-145(d)(4).

91 Florida Statutes s. 163.3164(9); Lee Plan Policy 135.9.6.

921 DC §34-413.

9 LDC §34-612(2). One of the purposes of “planned development” zoning is to integrate new development
with surrounding land uses, providing consistency and visual harmony. Another purpose is to provide
flexibility in development design. LDC §34-612(2).

9 Lee Plan Policy 2.1.2; LDC §§34-411(a), 34-491: Rezonings must be consistent with Lee Plan goals,
objectives, and policies. Potential conflicts between the Lee Plan and the LDC must be resolved in favor
of the Lee Plan.

% The plan of development includes land uses identical to those existing/approved on the island. Lee Plan
Policies 6.1.4, 135.9.5, 135.9.6.

% | ee Plan Objectives 2.1, 2.2, Policies 2.2.1, 5.1.3.

97 Lee Plan Policies 5.1.3, 6.1.7. The zoning request is consistent with development patterns on the islands.
See Lee Plan Glossary definition - infill.
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The MCP does not open new areas to development. The request preserves unique
features of the Resort while protecting property owners with buildings designed to
withstand storm surge.®® Resort owners/guests will have an opportunity to frequent
MPD amenities, regardless of MPD boundaries.®®

The request does not introduce new uses to the Resort.'% The commercial marina
will be converted to a private recreation facility that does not accommodate public
access. The reclassification of the marina to a private multi-slip docking facility
reduces trips generated by the Resort. Excluding public access to Resort
restaurants, cafes, spa, golf course, and water park further reduces ftraffic
generation from existing development approvals.'0’

The MCP preserves the traditional character, scale and tranquility of the Resort.
Clustering development preserves views of vegetation, open space, water, and
protects environmentally sensitive wetlands and uplands.'%? Perimeter setbacks
and landscaping protect the character/integrity of surrounding development.’3
The proposed development is sustainable, evidenced by testimony confirming the
MPD will not adversely impact the natural environment or overburden existing
infrastructure. 94

LDC

A planned development zoning district integrates proposed development with
surrounding land uses.'® Planned developments further Lee Plan goals and
provide flexibility in planning and design.'%

Development must comply with County land development regulations or seek
deviations. A “deviation” is a departure from a land development regulation.'®” The
LDC exempts South Seas from Community Plan provisions unless provided
otherwise in the code.'%®

%8 | ee Plan Objective 72.2, Policy 72.2.4.

9 Access is available to South Seas property owners outside the MPD via membership in the rental program
and membership fees.

100 The schedule of uses remains consistent with typical resort uses.

101 Restricting public use of the marina and resort amenities reduces traffic impacts generated by the resort.
See Testimony of Ted Treesh, Transcript February 14 and April 8, 2025. See also Applicant Exhibit a: 48
Hour Letter, including updated transportation analysis.

102 | ee Plan Goal 77, Objective 77.3, Policies 5.1.6, 6.1.5, 77.3.2, 77.3.3, 77.3.4, 77.3.5, 101.1.2, 101.3.1,
101.3.2.

103 | ee Plan Policy 5.1.5.

104 Testimony of Applicant Representatives: Transcripts February 14, 20, April 8, 18, 2025.

105 | DC §34-612(2).

108 | DC §§34-411(a), 34-612(2), Lee Plan Policy 2.1.2.

1071 DC §34-2.

108 | DC §§33-1611(e), 33-1627(telecommunications tower), 34-1805(exempting South Seas Island Resort
from hotel/mote!l density limitations on Captiva Island), 34-2175(a)(2)(exempting building and tower
heights).
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Applicants seeking deviations from the LDC must demonstrate how each deviation
enhances the objectives of the planned development and not cause detriment to
the public.19?

Applicant requests 21 deviations from the LDC. Many deviations recognize
limitations created by existing site conditions.'® The LDC requires the Hearing
Examiner to recommend approval, approval with modifications, or denial of a
requested deviation based upon a finding the deviation (1) enhances the planned
development and (2) preserves/promotes public health, safety, and welfare.!!

Applicant offered testimony and evidence in support of each deviation.'? Staff
recommended approval of each deviation, imposing conditions on some.

The Hearing Examiner expressed concerns with the requested parking deviation.
Hotels with more than 200 rooms are major planned developments under the
LDC."3 The MPD seeks approval of two hotels, each qualifying as major planned
developments on their own. Hotels, amenities, and restaurants will serve guests
and residents of the entire Resort. The Hearing Examiner requested the MPD
provide sufficient parking to support guests of each hotel and Resort
residents/quests likely to frequent hotel restaurants and Resort amenities at each
of the MPD’s main development areas.

In response, Applicant bifurcated the parking deviation, seeking alternative
standards for principal and accessory uses. Applicant agreed to provide code
parking to support principal uses within each of the two main development areas
but_ seeks to waive the LDC parking requirements for accessory uses. The MPD’s
definition of principal uses excludes bars, restaurants, spa/health clubs, golf
course, water park, boat slips, and retail shops.'™ These “accessory” uses are
designed to attract people from the entire Resort.

The record contains no information on the magnitude of the deviation.!5
Accordingly, the proposed conditions did not dispel Hearing Examiner concern
there will be inadequate parking to support accessory uses. The absence of
information hinders the necessary finding that the deviation promotes public
health, safety, and welfare.16

109 The Captiva Community Plan requires deviations from development standards to meet LDC
requirements. Lee Plan Policy 23.2.6. LDC §34-373(a)(9).

110 Deviations 2, 3A, 3B, 4B, 6A, 10B and 16 memorialize existing site conditions.

111 Id.

12| DC §34-377(a)(4).

113 LDC §34-347.

114 See Condition 8.

115 There was no testimony regarding the parking required by code for the accessory uses. Accessory
resort uses include bars, restaurants, spa/health club, golf course, water park, boat slips, and retail
shops.

118 The distance between development areas increases the likelihood of vehicular travel within the resort.

Hearing Examiner Recommendation
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For this reason, the Hearing Examiner recommends modifications to the condition
requlating accessory parking.''”

Transportation’’®

Requests to rezone property must provide sufficient access to support the
development and address impacts to transportation facilities by means of County
regulations and conditions of approval.l?®

South Seas Island Resort is served by gated access to Captiva Road.

The request eliminates public access to the marinas/docking facilities and
commercial uses within the Resort.'20 Access to restaurants, recreation facilities,
and commercial uses will be similarly restricted. Limiting public access reduces the
trip generation rate over existing development approvals in the ADD. 1?1

Applicant testified that many Resort employees arrive via three transport vans
operated on a daily basis. The van transport reduces the need for onsite parking
for employees and ostensively reduces overall trip generation below that assumed
in the transportation analysis.

The two main development areas are pedestrian and bicycle friendly. However,
limited sidewalks and no dedicated bike paths connect the two main development
areas.'? Applicant testified trolleys and golf cart rentals will serve as the main
mode of transport within the Resort. A car service will be available to guests after
trolley service terminates each day.'?3

17 LDC §§34-145(d)(1)c. and LDC 34-377(a)(2) and (3) Specifically, the Hearing Examiner removed credits
for guest parking spaces on Multiple family/Timeshare uses and added a condition that the development
order plans for accessory uses must demonstrate the parking provided to support the accessory use lies
within 500 feet of the accessory use tract.

18 Transportation testimony related to hurricane evacuation is discussed under the heading “Hurricane
Preparedness.”

"9 1. DC §§34-145(d)(4), 34-411.

120 Testimony of Alexis Crespo. April 8, 2025.

121 Testimony of Ted Treesh: Proposed development under the MPD reduces PM Peak hour trips from 346
to 275. Transcript April 8, 2025. Captiva Road is classified as a constrained road in Table 2(a) due to ROW,
Scenic, Aesthetic, and Environmental features. Operational improvements may be possible/warranted in
relation to development approval requests. Lee Plan Tables 2(a) and 2(b). Treesh's testimony during
rebuttal was based on an updated TIS dated January 30, 2025, using 2024 data.

122 The distance between development tracts increases the likelihood of private vehicular use. Care is
necessary to protect the integrity of the resort atmosphere/experience by providing sufficient parking to
support uses accessed by residents and guests. Dependable trolley service and golf cart parking will be
essential to protect the integrity of South Seas as a whole. Applicant proposed conditions requiring
continuous trolley service. A deviation requesting to provide for parking needs to be satisfied within 500
feet of the use served allows for golf cart parking and multifamily guest parking areas to serve parking
demands of the north and south development pods.

123 Condition 18b.

Hearing Examiner Recommendation
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Several members of the public expressed concerns regarding the likelihood of
increased traffic. The transportation analysis confirms the MPD generates less
trips than existing approvals under the ADD.'?* The transportation analysis
demonstrates the County road network will operate within adopted levels of service
at buildout. 125

Site-related improvements, including turn lanes, will be evaluated at the time of
development order permitting.

Environmental/Natural Resources

Requests to rezone property must not adversely affect environmentally
critical/sensitive areas or natural resources.

The MPD preserves the island’s’ environmental resources by protecting/restoring
sensitive and natural plant communities, wetlands, beaches and dune systems.?®
The plan of development provides over 62 acres of open space, comprised of
indigenous vegetation and golf course. %7

Applicant restored dunes impacted by hurricanes to provide protected areas for
Least Tern, Plovers, and Killdeer.'?® And although the golf course, marina, and
dunes are not considered indigenous areas, they provide nesting, feeding, and
roosting opportunities for wildlife.129

24 The reduction in external trips is due in large part to eliminating public access to the marinas, restaurants,
and resort amenities. Staff Report Attachment L Traffic Impact Statement South Seas Island Resort MPD
Rezoning prepared by TR Transportation Consultants Inc. Dated September 15, 2023, this report was
supplemented by a reanalysis dated January 30, 2025, using 2024 data (Applicant Exhibit a: 48 Hour
Letter). See Staff Report Attachment M: DOT memo prepared by Lili Wu, Principal Planner, dated January
10, 2025. Also see Testimony of Ted Treesh, Transcripts February 14 and April 8, 2025, slide 18 of
Applicant’'s Rebuttal PowerPoint demonstrates under the ADD, the subject 120 acres generates more peak
hour trips under the ADD development scenario than under the proposed MPD. Applicant Exhibit 20:
Applicant’s Rebuttal PowerPoint.

125 Testimony of Ted Treesh, Transcript April 8, 2025.

126 The MCP preserves the environmental resources destroyed by hurricanes, including mangroves, beach
dune vegetation, shorebird nesting habitat, sea turtle habitat, the marine habitats, including sea grass beds
and fisheries. The nearly 40 acre mangrove preserve will remain intact. The dune plantings assist with light
spill onto the beach. Lee Plan Objectives 101.1, 101.4, Policies 101.1.1, 101.1.2, 101.4.1, 101.5.3, 123.2.4,
123.2.10, 123.3.1, 123.3.3, See testimony of Cathy Olsen, April 8, 2025, testimony of Greg Spencer, April
18, 2025, and Spencer PowerPoint Presentation Applicant Exhibit 34.

27 The MPD open space summary confirms the project must provide a total of 47.7 acres of open space.
The acreage is derived from code requirements for 40% open space for residential land uses and 30%
open space for commercial land uses. The MCP provides 62 acres of open space, 39.83 acres of which
are comprised of indigenous vegetation, far exceeding code requirements. Approximately 13.3 acres are
subject to conservation easements. Legal descriptions attached to the Environment Staff Report describe
four parcels encumbered by conservation easements 6.1, 6.4, 1.5, and .3 acres each. Staff Report
Attachment K: Environmental Staff Report page 7. Lee Plan Goal 77, Objective 77.3, Policies 23.1.6, 77.3.1,
123.2.4, 123.2.8, 123.2.10, 123.2.15, 123.3.1

128 | ee Plan Objective 23.1, Policies 23.1.6, 101.1.2.

129 |d. Environmental Staff Report page 2. L.ee Plan Objective 23.1, Policy 101.1.2.
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Nearly 40 acres of mangrove preserves provide habitat for listed species, including
wading and migratory songbirds.'3° Species slated for special protection include
Loggerhead Sea Turtles, Southern Bald Eagle, West Indian Manatees, Red-
Cockaded Woodpecker, and wading birds.’®" The developer must implement
protected species management plans addressing development standards, human-
wildlife coexistence, and educational programs. 132

Golf carts will be equipped with geofence, a technology preventing carts from
entering environmentally sensitive areas.’33

The MCP depicts landscaping, open space, and buffering appropriate for the
proposed land uses.'3 The project minimizes street and utility improvements by
utilizing existing/former development footprints. Buffers and landscaped areas will
follow Xeriscape principles and consist of native landscapes to conserve water.'3°

Reclaimed water will serve as the primary source of irrigation water.'™ A master-
controlled central irrigation system will regulate frequency and duration of
landscape irrigation. %7

The MPD water management system is a “full retention system,” meaning there is
no stormwater runoff into surrounding natural waterbodies.'3® Water collected in
onsite retention areas will either evaporate or seep down to the groundwater.
Exfiltration trenches will treat runoff prior to overflow into retention areas.'®®
Applicant’'s expert concluded the stormwater management system will improve
water quality of surrounding tidal waters.

130 Testimony of Cathy Olsen, Transcript April 8, 2025.

131 See Conditions 5, 12. Lee Plan Policy 23.1.6.

132 Condition 5. Lee Plan Goals 23, 123, Objectives 23.1, 123.3, 123.5, 123.6, 123.7, 123.9, 123.10, Policies
23.1.3, 23.1.6, 23.2.9, 123.3.3, 123.5.1, 123.7.3, 123.7.4, 123.7.5. The MPD will install tinted turtle glass
on new construction, including on windows that are not directly visible from the beach. Exterior lights on
new construction will also be sea turtle compliant, regardless of building orientation. Testimony of Cathy
Olsen. April 8, 2025.

188 Testimony of Cathy Olsen, April 8, 2025. The technology prevents driving in areas programmed for
avoidance, such as beaches and preserves.

134 The Applicant demonstrated that new and proposed structures will be well integrated, properly oriented,
and functionally related to the topographic and natural features of the site. Lee Plan Standard 4.1.4, Policies
5.1.6,5.1.7,6.1.3,6.1.6.

135 | ee Plan Obijective 126.2, Policy 126.2.1.

136 | ee Plan Standard 4.1.3, Policy 61.1.6. David Brown, P.G., testified the Florida legislature has found
the use of reclaimed water from domestic wastewater treatment plants, permitted and operated under a
reuse program approved by the Florida Department of Environmental Protection, is environmentally
acceptable and not a threat to public health and safety. Citing Florida Statutes §373.250. David Brown also
testified the reclaimed water is diluted/buffered by groundwater and chlorinated. The water is then
monitored by monitoring wells on the property. Transcript April 8, 2025.

137 See Condition 19.

138 There is no outfall directing stormwater runoff to the Gulf or Pine Island Sound.

139 Testimony of Carl Barraco, PE, April 8, 2025, Onsite wet and dry detention together with exfiltration
trenches will treat/filter storm water runoff. Lee Plan Goals 60, 61, 125, Objectives 60.4, 61.2, Policies
60.4.1, 61.3.11, 125.1.1, 125.1.2.
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Recommended conditions of approval require developer to implement a Water
Quality Monitoring Plan if future development orders propose a positive
outfall/discharge point.40

Developer must implement a Golf Course Management Plan enacting measures
to reduce potential for ground and surface water impacts from golf course
operations. 4

Sanitary sewer service, engineered stormwater management, and other
improvements to site hydrology will improve/protect water quality.4?

The Hearing Examiner finds the proposed plan of development enhances the site’s
environmental features by removing exotic vegetation and restoring impacted
upland and wetland vegetation. 143

Public Services and Infrastructure

Public services are services, facilities, capital improvements, and infrastructure
necessary to support development.’* The Lee Plan requires an evaluation of
public services during the rezoning process. '

The property has access to public services and infrastructure, including public
water and sanitary sewer, paved roads, police, fire, and emergency medical
services.'® Education through Grade 8 is available at the Sanibel School on
Sanibel Captiva Road. There is a library and two publicly accessible beach parks
on the island.'#’

The property fronts Captiva Drive, a County maintained collector road.4®

The MPD will receive potable water service from The Island Water Association,
Inc. and sanitary sewer service from the Florida Governmental Utility Authority
(FGUA).™® FGUA has a facility within the boundaries of the MPD that serves the
entire Resort.

140 Condition 20. Lee Plan Policy 23.1.3.

141 Condition 19.

142 Testimony of Carl Barraco, PE. See Lee Plan Goals 63, 125, Policies 125.1.1, 125.1.2, 123.1.3. will
benefit surface and ground water quality.

143 | ge Plan 125.1.2.

144 Public services and infrastructure available to serve the project will include public water and sewer,
paved streets, parks and recreation facilities, libraries, police, fire and emergency services, urban surface
water management, and schools.

145 Lee Plan Goal 95 and Policy 2.2.1.

146 |_ee Plan Goal 95, Objectives 1.1, 2.2, Policies 1.1.6, 2.2.1,2.2.2, 5.1.3,6.1.1, 6.1.4.

147 Turner Beach Park and Alison Hagerup Beach Park.

148 | ee County Administrative Code 11-1.

149 | ee Plan Objective 4.1, Standards 4.1.1, 4.1.2
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The Captiva Island Fire Control District will provide fire protection and emergency
medical services from Captiva Fire Department Station 181 on Captiva Drive.'®
Lee County Sheriff will continue to provide law enforcement services from its
precinct offices within the resort.’®!

Development will be subject to impact fees for road, park, fire, school, and
emergency medical services.'%?

Conditions

The County must administer the zoning process so proposed land uses minimize
adverse impacts on adjacent property and protect County resources.®® Conditions
must plausibly relate to the project’s anticipated impacts and pertinent to mitigating
impacts to the public.'® The MPD will be subject to several conditions of approval
designed to address impacts reasonably anticipated from development.5°

The Hearing Examiner has the authority to recommend additional conditions on
planned developments.'® In furtherance of this authority, the Hearing Examiner
recommends imposing modifications to the conditions applicable to the accessory
parking deviation.1%”

The Hearing Examiner revised wording of conditions/deviations to improve clarity.

Public

The County Administrative Code identifies Staff and the Applicant as the parties to
a zoning request. Some members of the public sought party status. These
individuals included property owners within South Seas, but outside the confines
of the 120.5 acres to be rezoned. The Code does not grant the Hearing Examine
the authority to expand the scope of who may be a Party.

Due process is a flexible concept and requires proceedings be essentially fair.
During the hearing, the public had the opportunity to testify at length, submit
documents, ask questions, and suggest conditions.'®® The Hearing Examiner

150 | ee Plan Policy 65.2.1

151 Sixth Precinct of the Lee County Sheriff is located within the South Seas Island Resort.

152 | DC Chapter 2, Article VI.

153 | ee Plan Policies 5.1.5, 135.9.6; LDC §§34-145(d)(4) a.2.(b), LDC 34-377(a)(3), 34-411, and 34-932(c).
1541 DC §34-932(b).

1551 DC §§34-83(b){(4) a.3, 34-377(a)(2)c; Lee Plan Objectives 77.3, Policies 5.1.5, 6.1.4, 77.3.1.

156 | DC 34-145(d)(1)c. and LDC 34-377(a)(2) and (3).

57 Specifically, the Hearing Examiner removed credits for guest parking spaces on Multiple
family/Timeshare uses and added a condition that the development order plans for accessory uses must
demonstrate the parking provided to support the accessory use lies within 500 feet of the accessory use
tract.

158 The Hearing Examiner imposed no time limitations on speakers.
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concludes the hearing provided procedural due process to the public and their
representatives. 159

Those who spoke at hearing expressed concerns regarding traffic, water supply,
surface and groundwater quality, wildlife impacts, and emergency evacuation.

Many public speakers testified the request was a violation of development
parameters authorized in the ADD, believing the ADD could not be amended.'®°
Other speakers testified the request was inconsistent with the Lee Plan.!

The Hearing Examiner finds Applicant and Staff demonstrated the request is
consistent with the Lee Plan. The Hearing Examiner concludes the requested MPD

is a permissible amendment {o prior development approvals summarized in the
ADD.162

Conclusion

The Hearing Examiner recommends approval, subject to conditions in Exhibit B.
The basis of this recommendation was informed by testimony, evidence, the Lee
Plan, Land Development Code, and recommended conditions of approval.

The Hearing Examiner finds the MPD district meets LDC criteria and, as
conditioned, is compatible with surrounding land uses.'®® Site and building design
features promote storm resilience and further Lee Plan Policies protecting public
health, safety, and welfare. The proposed redevelopment of the property is
consistent with the property’s historic use as a resort destination.

The Hearing Examiner revised conditions for clarity, compliance with state law,
and to remove references to the LDC applicable to development by Condition 1.

159 Members of the public were not deprived of their rights in the hearing. While the enjoyment of their
property may arguably be impacted by the request, they will not be deprived of the use of their property.
180 The legitimacy of the requested rezone is discussed supra under the heading "Development History."
81 Ag is the case with many regulations, the Lee Plan may be subject to differing interpretations however,
where goals, objectives, or policies of particular elements conflict, conflicts must be resolved based on an
analysis of the Lee Plan as a whole. Lee Plan Chapter Xlll.a. One of the fundamental rules of statutory
construction is that all parts of a regulation must be read together to achieve a consistent whole. Where
possible, the Hearing Examiner must give effect to all code provisions and construe related provisions in
harmony with one another. Cf. Young v. Progressive Southeastern Ins. Co., 753 So. 2d 80, 84 (Fla. 2000)
(quoting Forsythe v. Longhoat Key Beach Erosion Control Dist., 604 So.2d 452, 455 (Fla. 1992)).

162 See analysis provided under the heading “Development History.”

163 | ee Plan Policy 6.1.4.
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Iv.

Findings and Conclusions

Based on the testimony and exhibits presented in the record, the Hearing
Examiner finds:

A.

The requested MPD is consistent with the Lee Plan. Lee Plan Goals 2, 4,
5,6, 8,11, 23, 59, 63, 72, 73, 77, 95, 101, 123, 124, 125, 128, 158, 159,
160, 161; Objectives 1.5, 2.1, 2.6, 4.1, 5.1, 6.1, 8.2, 23.1, 23.2, 23.3, 23 .4,
39.1,39.2,604,61.2,72.2, 771, 77.2, 77.3, 101.3, 101.4, 101.5, 123.2,
123.3,123.4,126.2, 128.4, 128.5, 135.1, 158.2, 158.3, 161.1, 161.3, 161 .4,
162.2, Policies 1.1.6, 1.5.1, 1.6.4, 1.6.5, 2.2.1, 5.1.1, 5.1.2, 5.1.5, 5.1.6,
517,6.1.1,6.1.3,6.1.4,6.1.5,6.16,6.1.7, 17.1.1, 17.1.3, 23.2.4, 23.2.6,
59.1.3, 61.1.6, 72.1.6, 72.2.1, 72.2.4, 73.2.2, 101.1.1, 101.1.2, 101.3.2,
101.3.4, 101.4.1, 123.1.5, 123.2.4, 123.2.8, 123.2.10, 123.2.12, 123.2.15,
12411, 12511, 125.1.4, 128.1.2, 135.1.9, 135.3.8, 135.9.6, 158.1.1,
161.1.3, 161.1.5, 161.3.1, Standards 4.1.1, 4.1.2, 4.1.3, Lee Plan Maps 1-
A, 1-B, 1-H, 2-A, Tables 1(a), 1(b).

As conditioned, the MPD zoning district:

1.

Is consistent with the Land Development Code or qualifies for
deviations.

[s compatible with existing or planned uses in the surrounding area.
Lee Plan Goals 5, 6, 11, 23, 101, Objectives 2.1, 2.2, 23.2, 159.2,
161.1, 161.3, Policies 1.1.5, 1.5.1, 1.6.4, 5.1.5, 6.1.4, 6.1.6, 23.2.1,
135.9.5, 135.9.6, 160.1.3, 161.3.1; LDC §§34-411, 34-413.

Provides sufficient road access to support proposed development
intensity. Lee Plan Objective 161.4, Policies 6.1.5, 161.4.3.

Expected impacts on transportation facilities will be addressed by
County regulations and conditions of approval. Lee Plan Objectives
39.1, 39.2, Policies 37.3.3, 38.1.1, 38.1.5, 39.1.1, 39.2.2; LDC §§2-
261 et seq., 34-411(d) and (e).

Will not adversely affect environmentally sensitive areas or natural
resources. Lee Plan Goals 23, 63,77, 123, 124, 125, Objectives 2.6,
23.1, 23.3, 77.3, 101.4, 101.5, 123.2, 123.3, 123.4, 123.5, 123.6,
123.7, 124.1.1, 126.2, 128.4,128.5, Policies 1.5.1, 6.1.6, 23.1.3,
23.1.4, 2316, 23.2.9, 60.4.1, 61.3.11, 61.3.13, 77.3.1, 77.3.3,
101.1.1, 101.1.2, 101.4.1, 101.5.1, 101.5.3, 123.1.5, 123.2.4,
123.2.12, 123.2.15, 123.3.3, 123.5.1, 123.6.1, 123.7.3, 123.7.4,
123.7.5, 1251.1, 125.1.2, 1251.3,125.1.4, 126.2.1, 128.1.2,
128.4.6, 161.1.5, and Standard 4.1.4.
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